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In the Court of Appeals of the District of Columbia, 


No. 1656. 

Orlando H. Bissell, Appellant, 

vs. 

District op Columbia. 


a Supreme Court of the District of Columbia. 

At Law. No. 47770. 

Orlando H. Bissell, Plaintiff, • 

vs. 

District of Columbia, Defendant. . 

United States of America, District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia,, at the city of Washington in said District, at the times 
hereinafter mentioned, the following papers were filed, and proceed¬ 
ings had, in the above-entitled cause, to-wit:— 

1 Declaration. 

, Filed June 1,1905. 

In the Supreme Court of the District of Columbia. 

’ At Law. 47770. 

' Orlando H. Bissell, Plaintiff, 

V8. 

District of Columbia, Defendant. 

* 

The plaintiff, Orlando H. Bissell, sues the defendant, the District 
of Columbia, now and at the time hereinafter mentioned, a municipal 
corporation, organized under any by virtue of an act of Congress. ” 
For that whereas, on the date hereinafter mentioned and for a 
long time prior thereto, there was, and still is a certain public high¬ 
way, street and sidewalk in- the city of Washington, District of 
Columbia, called “L” street northwest which was and still is used 
as such public highway, sidewalk and street by the public for passing 
and repassing on and over the same, on foot, as well as otherwise; 
and whereas said defendant well knowing the premises was bound 
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to keep said sidewalk and highway in such condition as to render it 
safe and convenient for pedestrians and transit, as aforesaid, on over 
and along the same, yet, nevertheless, the plaintiff avers that hereto¬ 
fore, to wit: on or about the seventeenth (17th) day of May, A. D. 
1905, the said sidewalk and highway was out of repair and in a 
dangerous and unsave condition by reason of the gross negligence 
and default of the said defendant, agents, and employees, of 

2 all which the said defendant had notice; or by the exercise 
of reasonable care and diligence would have had notice, and 

the said defendant not performing and regarding its duty as afore¬ 
said, wrongfully, negligently and carelessly permitted and allowed 
the said public sidewalk and highway as aforesaid to be, and remain 
out of repair and in a da nger ous and unsafe condition, to wit: by 
permitting the cover or circular lid of a sewer trap, commonly known 
as “man hole” which was then and there by the defendant caused or 
permitted to be located or to exist on the south side of “L” Street 
northwest between 13th and 14th streets in said city and District to 
become insecure, unsafe, and defective without placing, or causing 
to be placed any light or signal or other warning or protection at or 
near the said dangerous, insecure and unsafe sewer trap to indicate 
that the same was so then, as aforesaid, and made no effort to secure 
the same against accident, or warn persons passing along said public 
sidewalk and highway of the existence of said dangerous sewer trap; 
that in consequence of said gross negligence and failure on the part 
of said defendant to perform its duty in that respect, as aforesaid, the 
plaintiff Orlando H. Bissell then and there, to wit: on or about the 
day and year aforesaid, while walking along and upon 'said “L” 
street stepped upon the aforesaid insecure, and unsafe cover or cir¬ 
cular lid of said sewer trap which was then and there and for a long 
time had been in the sidewalk aforesaid; at the place aforesaid, left 
insecure and unsafe and in a dangerous condition, unguarded as 
aforesaid through the gross negligence of the defendant, whereby the 
said cover or circular lid turned on edge, gave way, or otherwise 
precipitated the plaintiff with great force through the opening of 
the said sewer trap, down and into same, and whereby the 

3 plaintiff’s back was severely wrenched, sprained, and bruised, 
and whereby the plaintiff’s legs and side were bruised, torn, 

and otherwise injured, and whereby the plaintiff’s legs became 
swollen and were rendered weak and lame, and whereby the plain¬ 
tiff’s nervous system was greatly shocked and injured, so that he 
cannot use them without great pain, and suffering, so by means of 
the premises aforesaid; the plaintiff became and was sick, lame and 
disordered from thence hitherto, suffering great pain and weakness, 
and mental and bodily suffering, and is permanently injured in his 
bodily health and strength, and prevented from attending to or 
performing his necessary affairs and business, as he formerly did; 
to the great damage to the said plaintiff in the sum of five thousand 
($5000) dollars, and the plaintiff was forced to pay, and did pay 
large sums of money in endeavoring to be cured of his injuries, 
occasioned as aforesaid. 

P. A. BOWEN, Jr. 

F. C. HANDY. 
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* 

Wherefore the plaintiff says he is injured, and claims damages in 
the sum of five thousand dollars, besides the costs pf this suit. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays occurring after the day of 
service hereof, otherwise judgment. 

P. A. BOWEN, Jr., 

F. 0, HANDY, 

Atfys for Pldiutiff. 

4 Plea. 

Filed June 16, 1905. 

. In the Supreme Court of the District of Columbia. 

At Law. No. 47770. 

Orlando H. Bissell 
vs. 

District of Columbia. 

The defendant, The District of Columbia, for plea to the plaintiff’s 
declaration filed herein, and each and every count thereof, says it 
is not guilty in manner and form as therein alleged. 

A. B, DUVALL, 

, Attorney for Defendant. 

% ft 

Joinder of Issue. 

Filed July 11, 1905. 

In the Supreme Court of the District of Columbia. 

j At Law. No. 47770. - 

' ' Orlando H. Bissell, Plaintiff, 

} • ;; vs. 

District of Columbia, Defendant. 

The plaintiff hereby joins issue upon the plea of the defendant, 
filed herein. 

P. A. BOWEN, Jr., 

F. C. HANDY, 

Attorneys for Plaintiff. 

♦ 

5 Memorandum. 

January 18, 1906.—Verdict for Defendant. 
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Motion for a New Trial, Judgment, Appeal, &c. 
Supreme Court of the District of Columbia. 


Friday, February 2, 1906. 

Session resumed pursuant to adjournment, Justice Barnard pre¬ 
siding. 


At Law. No. 47770. K 

Orlando H. Bissell, PIT, • 

V8. 

District of Columbia, DePt. 

This cause coming on to be heard upon the motion of plaintiff for 
a new trial, and the same having been heard, it is ordered that said 
motion be and the same is hereby overruled and judgment on verdict 
ordered; Therefore it is considered that the plaintiff take nothing 
by this suit, and that the defendant go thereof without day,’and 
recover against the plaintiff its costs of defense to be taxed by the 
clerk, and have execution thereof. 

The plaintiff in open Court notes an appeal to the Court of Ap¬ 
peals, and the bond for costs is hereby fixed in the penalty of one 
hundred dollars ($100). 

6 Memoranda. \ 

* 

February 13, 1906.—Appeal Bond filed. 

March 13, 1906.—Time to settle Bill of Exceptions extended to 
March 28th, 1906. 

March 20, 1906.—Bill of Exceptions submitted. ; 

Bill of Exceptions Made Part of the Record. ; 

Supreme Court of the District of Columbia. \ . 

Friday, March 23, 1906. 

Session resumed pursuant to adjournment Mr. Justice Wright 
presiding. 

♦ ★ * * * * * 

Justice Barnard. 

! At Law. No. 47770. 

Orlando H. Bissell, PPt’f, 

V8. 

The District of Columbia, Def’t. 

Now comes here again the plaintiff by his attorney and prays the 
Court to sign, and make part of the record, his Bill of Exceptions 
heretofore submitted to the Court, which is accordingly done. 




ORLANDO H. BISSELL VS. DISTRICT OF COLUMBIA. 


5 


7 Bill of Exceptions. , ■ \ 

Filed March 23, 1906. • \; ; 

In the Supreme Court of the District of Columbia. j T, 1 

i . : At Law. No. 47770. ! ~ 

1 • , Orlando H. Bissell, Plaintiff, 

[ ; ■ vs. 

District of Columbia, Defendant. 

Be it remembered that at the trial of this cause on the eighteenth 
day of January, A. D. 1906, before the Honorable Job Barnard, 
Associate Justice of the Supreme. Court of the District of Columbia, 
and a jury empanelled and sworn to try the issue between the parties, 
the plaintiff, in order to maintain the issues on his part joined, pro¬ 
duced Orlando H. Bissell, a witness of lawful age, the plaintiff in 
the case, who, having been duly sworn, testified in substance as 
follows: 

That he was passing along L street, northwest, between Thirteenth 
and Fourteenth Streets, between eleven and twelve o’clock at night 
on the 17th day of May, 1905, stepped on the„lid or covering of a 
sewer, believes it was on one edge of it, it tipped with him and he 
went down into the sewer about up to his arm-pits; the rim of the 
sewer striking him across the breast and hurting his leg, hip and 
back; thereafter he went home, only a short distance from the place 
of the accident and the next day went to his office in the Treasury 
Department where he stayed until about ten o’clock, when it being 
a great effort for him to work he was excused, went home, and 

8 from there took a car and went to see Dr. Perry, on Q Street 
who prescribed both internal and external medicine for him 

and he thereupon again went home and went to bed; that he was 
not able to go to the office from the 18th of May for four days in¬ 
clusive (one of which was Sunday); that thereafter he went back 
to work and had pain across his breast on the left side and that his 
right leg, back and hip were injured; that at the time he fell into 
this manhole he had not noticed any signals or anything to indicate 
that any special care or caution should be taken; that Dr. Dodgej 
who was with him, helped him out of the trap or the manhole at 
the time of the accident and that he could probably not have gotten 
out himself without considerable effort; that he visted Dr. Perry 
about four times near the date of the accident and was there also 
once in August which was the last visit and the doctor prescribed for 
him then; that he still has considerable pain in his back and hip 
more particularly which is not so severe only at times when he takes 
cold; that he notices any change in the weather such as dampness 
or anything of that sort with his back; that at the time of the acci¬ 
dent his work consisted of filing claims which required a great deal 
of stooping and reaching up to get the boxes down and file the 
cases; that he is not doing the same work now but work similar 
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to it and the stooping causes considerable pain in his back and he 
has to protect himself by placing his hand on his back a great 
deal of time during his work. 

Thereupon, upon cross-examination, the witness further testified 
that at the time of the accident he was living on the opposite side of 
the street about midway of the block; that the manhole or 

9 sewer was the middle one of three of the same kind at the 
point in front of premises 1312, 14 or 16 L Street; that the 

manhole was located ou the left side of the South side walk and 
there are some tree-boxes there and the sewer trap itself was not on 
the pavement but out in the tree space, surrounded by grass and dirt 
and not in the paved portion of the sidewalk; that Dr. Harry T. 
Dodge, a druggist, was with him and that he had been talking with 
Dr. Dodge immediately before the accident and just before he fell 
in the sewer trap as he was leaving Dr. Dodge at this point; that he 
started across the street in a diagonal direction as 1341 L Street was 
not directly opposite the place of the accident but somewhat further 
West, about half way of the block; that he started diagonally across 
the tree space and did not see the sewer trap in the tree space at the 
time that he had lived in that neighborhood for two years and had 
been along there before; that there has been no. change in his salary 
since his accident and he has had only two or three days of sick leave 
except the four days in May which he took at the time of the accident 
and which include? one Sunday; that he did not furnish any 
physician’s certificate for the two days sick leave in June; that the 
last time he consulted Dr. Perry was in August but Dr. Perry never 
came to his house at any time to treat him but that he always went 
to the doctor’s office; that the next morning he noticed two police 
officers near the place of the accident and called their attention to the 
fact that he had fallen into this sewer trap the night before which 
is all he remembers saying to them; that he is employed in the same 
place in the Treasury Department that he was before the accident; 
that he doesn’t think that just what he did was to start to walk 

10 across the street without looking to see where he was going; 
that the surroundings about the sewer trap were all grass or 

dirt, probably grass, and it was not paved as the balance of the 
sidewalk but was located within the tree space: 

Thereupon, on redirect examination, the witness testified that his 
conversation with the police officers was the next forenoon after the 
accident when he himself went back to inspect the place; that he 
found the sewer trap greatly out of repair in that it was a thin lid, 
probably of wrought, not cast, iron, from an eighth to a quarter of 
an inch thick, about eighteen inches in diameter fitting into a groove, 
which groove was full of dirt and the lid itself was worn and rusty 
which was the cause of its turning when the plaintiff stepped on it; 
that the tree space is be tween, the curb and the part that you walk on 
and is from two and a half to three feet wide at the point of the 
accident. And thereupon upon further cross-examination the wit¬ 
ness testified that the sewer trap was about eighteen inches wide and 
was entirely within the tree space and did not abut or touch upon 
the paved portion of the sidewalk. 
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And in order to further maintain the issues on his part joined the 
plaintiff produced Dr. George N. Perry, a witness of lawful age, 
who, having been duly sworn, testified in substance as follows: 

That he has been a practicing physician in the District of Colum¬ 
bia for twenty-two years and has known the plaintiff about three 
years; that the plaintiff called to see him professionally the morn- % 
ing after his injury in the month of May, 1905, and he found him to 
be complaining of pain over the region to the left of the 
11* heart, and in his back and hip; that he found a contused or 
bruised wound below the knee on the right leg which did not 
break the skin but merely made it black and blue. That he thinks 
he prescribed external and internal medicine but cannot now recollect 
definitely the treatment, but that the treatment was for such indica¬ 
tions as were present at the time; only had his own word for the pain 
which he was alleged to have suffered; has no record of the case but 
plaintiff probably called daily for about four days, paying his bills 
as he went along and, therefore, no record was made of it; that he 
called later in the summer, several months after the injury, to see 
the doctor again and the witness’s impression is that he prescribed 
for him then, more particularly for the pain he was suffering in the 
back and hip; that the charge for these office consultations were $1 
a visit and there were possibly four or five visits in all; that at the 
time of the first visit the body was exposed only on the leg and the 
examination with respect to the rest of the body was feeling and press¬ 
ing; that his body was not uncovered, the leg only being uncovered 
and the injury to the back was more of a twist or sprain; that from 
the professional knowledge of the witness he believes the plaintiff was 
telling him the truth in respect to his injuries and that the spinal 
trouble may result in a partial loss of the use of the lower extremities 
or he may get well entirely, the result depending on the question 
of the hidden injury. 

Thereupon on cross examination the witness testified that he has 
been the physician of the plaintiff since the accident and has given 
him whatever treatment he thought was necessary and performed 
his full professional duty towards the patient. 

12 And in order to further maintain the issues on his part 
joined, the plaintiff produced Harry T. Dodge, a witness of 
lawful age, who, having been duly sworn, testified in substance; as 
follows: 

That in the neighborhood of twelve o’clock on the 17th of May, 
he started out with the plaintiff from the lobby of the Hotel Dewey 
for the purpose of getting something to eat, the cafe of (he hotel 
being closed, and they walked slowly up L Street, towards the East, 
together. The plaintiff declined to go with him to get anything to 
eat and he was sort of leaving the witness at the time, saying good¬ 
night, when he dropped into this trap which the witness did not 
notice until he had gone under; that the plaintiff went in up to 
above his waist; stuck up tight and as he is a good sized man, the 
witness had considerable difficulty in getting him out; that the sewer 
trap is located in front of one of the houses on the South side of L 
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street between 13th and 14th Streets, about 50 yards East of the 
Dewey Hotel; that the trap is large enough for a man to go through, 
probably about a foot and a half in width; composed of iron; that 
there was no light or obstruction at that point; that he never ex¬ 
amined the trap afterwards to see how deep it was or otherwise; that 
Jhe plaintiff went in up above his waist and the witness caught him 
under the arms and pulled him out, having considerable trouble as 
he is a pretty heavy man but after he got hold of him under the 
arms it was easier to get him out; that the plaintiff complained, of 
pain in his back and also had his hands around his chest, but the 
witness does not remember what he said about his injuries except 
that he said he had hurt his back. 

13 Thereupon, upon cross examination, the witness testified 
that the usual lamps were lighted around the place but that 

there was no special lantern or danger signal on top of the trap; 
that it was a very warm, pleasant night during the middle of May; 
that he walked across the street with plaintiff but did not go into the 
house; that he has seen the place since then but never noticed that 
particular place; that on the night of the accident he went directly 
back to the Dewey hotel; that there were two or three of these sewer 
traps and that the one through which the plaintiff fell was the 
middle of the three and the testimony of the plaintiff in respect 
to the location of these sewer traps is substantially correct. 

And in order to further maintain the issues on his part joined 
the plaintiff produced James D. McQuade, a witness of lawful age, 
who, having been duly sworn, testified in substance, as follows: 

That he is a bicycle officer of the Metropolitan Police Force; 
thereupon the following question was propounded to the witness 
by counsel for the plaintiff: 

“Q. Mr. McQuade, will you state whether or not sometime last 
spring you inspected a well or sewer trap on the south side of L 
Street between 13th and 14th?” 

And thereupon the defendant, by its counsel, objected to the ques¬ 
tion on the ground that the time indicated by the question was 
entirely too indefinite and if not prior to the accident not competent 
testimony. 

The plaintiff, by his counsel, thereupon stated that the object of 
the question was to prove by the witness that he made an 

14 examination of the well, or cover of this trap, within four or 
five days after the accident and found it in a defective state, 

worn and of long standing, and to establish by him its condition at 
the time of and before the accident by proving what its condition 
was a week afterwards. 

And the defendant, by its counsel, further objected to the ques¬ 
tion. 

Thereupon the Court sustained the objection, to which ruling 
counsel for the plaintiff noted an exception which was duly allowed. 
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And in order to further maintain the issues on his part joined, 
the plaintiff produced P. A. Bowen, Jr., who offered to testify as to 
the condition of said lid or cover from a personal inspection the 
next day but the Court refused to let said witness to so testify, to 
which ruling counsel for the plaintiff noted an exception which was 
duly allowed. 

Thereupon the plaintiff announced his testimony in the case as 
closed, and upon motion of the defendant, by its counsel, the Court 
thereupon instructed the jury that as matter of law the plaintiff 
was not entitled to recover upon the testimony adduced and that 
their verdict should be for the defendant, to which ruling of the 
Court the plaintiff then and there noted an exception which was 
allowed by the Court, and thereupon the jury returned a verdict for 
the defendant in accordance with the instructions of the Court. 

All of which exceptions, as stated in the aforegoing Bill of Ex¬ 
ceptions, were duly noted by the Court in its minutes when and as 
the same were severally taken and said several exceptions are signed- 
as the several exceptions taken at the trial of the above named case 
this 23d day of March A. D., 1906, nunc pro tunc. 

JOB BARNARD, Justice. ' 


15 Supreme Court of the District of Columbia. ' 

United States of America, District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
14, inclusive, to be a true and correct transcript of the record, as per 
Rule 5 of the Court of Appeals of the District of Columbia, in cause 
No. 47,770 at Law, wherein Orlando H. Bissell, is Plaintiff and Dis¬ 
trict of Columbia, is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the city of Washington in said District, 
this 3" day of April, A. D. 1906. 

[Seal Superior Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

t 

Endorsed on cover: District of Columbia supreme court. No. 
1656. Orlando H. Bissell, appellant, vs. District of Columbia. 
Court of Appeals, District of Columbia. Filed Apr. 3,1906. Henry 
W. Hodges, clerk. 
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